ANNEX I:   CONTRACTUAL CONDITIONS 
FOR SERVICE CONTRACTS IN THE FRAME OF THE (("Cross-border programme Bosnia and Herzegovina-Montenegro under the Instrument for Pre-Accession Assistance (IPA)),"

Component II, allocations for 2009 and 2010

PRELIMINARY PROVISIONS

1 Definitions
1.1 
The headings and titles in these General Conditions shall not be taken as part thereof or be taken into consideration in the interpretation of the contract.
1.2
Where the context so permits, words in the singular shall be deemed to include the plural and vice versa, and words in the masculine shall be deemed to include the feminine and vice versa.
1.3
Words designating persons or parties shall include firms and companies and any organisation having legal capacity.
2
Law and language of the contract

2.1
The law of the Montenegro governs all matters not covered by the contract.

2.2
The contract and all written communications between the parties will be in English 

3
Order of precedence of contract documents

3.1
Save where otherwise provided in the special conditions, the contract is made up of the following documents, in order of precedence:

a)
the contract ; 

b)
the Contractual Conditions (Annex I);

c)
the Terms of Reference (Annex II) [including clarifications before the deadline for submission of tenders and minutes from the information meeting/site visit]
d)
the budget breakdown (Annex IV);

4
Communications

4.1
Communications between the Contracting Authority and/or the Project Manager on the one hand, and the Consultant on the other, shall be exclusively in writing. Communications between the Contracting Authority and/or the Project Manager on the one hand, and the Consultant on the other hand, shall be delivered by hand, to the addresses designated by the Parties for that purpose.

4.1       Any oral instructions or orders shall be confirmed in writing.

5 Assignment

5.1 An assignment is any agreement by which the Consultant transfers its contract or part thereof to a third party.

5.2 The Consultant shall not, without the prior written consent of the Contracting Authority, assign the contract or any part thereof, or any benefit or interest hereunder.

5.3 The approval of an assignment by the Contracting Authority shall not relieve the Consultant of its obligations for the part of the contract already performed or the part not assigned.

5.4 Assignees must satisfy the eligibility criteria applicable to the award of the contract.
6 Tax arrangements 
6.1
The contract shall be exempt from all duties and taxes, including VAT.
OBLIGATIONS OF THE CONTRACTING AUTHORITY

7 Supply of information

7.1 The Contracting Authority shall supply the Consultant promptly with any information and/or documentation at its disposal which may be relevant to the performance of the contract. Such documents shall be returned to the Contracting Authority at the end of the period of execution of the contract.

7.2 The Contracting Authority shall as far as possible co-operate with the Consultant to provide information that the latter may reasonably request in order to perform the contract.
8 Assistance with local regulations

8.1 The Consultant may request the assistance of the Contracting Authority to obtain copies of laws, regulations, and information on local customs, orders or by-laws of the Montenegro in which the services are to be performed, which may affect the Consultant in the performance of its obligations under the contract. The Contracting Authority may charge the Consultant for such assistance, which would be provided at the Consultant's own expense.

OBLIGATIONS OF THE SERVICE PROVIDER
9 General obligations

9.1 The Consultant shall respect and abide by all laws and regulations in force in the Montenegro and shall ensure that its personnel, their dependants, and its local employees also respect and abide by all such laws and regulations. The Consultant shall indemnify the Contracting Authority against any claims and proceedings arising from any infringement by the Consultant, its employees and their dependants of such laws and regulations.

9.2 The Consultant shall perform the services under the contract with due care, efficiency and diligence, in accordance with the best professional practice.

9.3 The Consultant shall comply with administrative orders given by the Project Manager. Where the Consultant considers that the requirements of an administrative order go beyond the authority of the Project Manager or of the scope of the contract, it shall, on pain of being time-barred, notify the Project Manager, explaining its opinion, within 30 days after receipt thereof. Execution of the administrative order shall not be suspended because of this notice.

10 Code of conduct

10.1 The Consultant shall at all time act loyally and impartially and as a faithful adviser to the Contracting Authority in accordance with the rules and/or code of conduct of its profession as well as with appropriate discretion. It shall, in particular, refrain from making any public statements concerning the project or the services without the prior approval of the Contracting Authority, and from engaging in any activity which conflicts with its obligations towards the Contracting Authority under the contract. It shall not commit the Contracting Authority in any way whatsoever without its prior written consent, and shall, where appropriate, make this obligation clear to third parties.

10.2 For the period of execution of the contract, the Consultant and its personnel shall respect human rights and undertake not to offend the political, cultural and religious practices prevailing in the Montenegro
10.3 The payments to the Consultant under the contract shall constitute the only income or benefit it may derive in connection with the contract and neither it nor its personnel shall accept any commission, discount, allowance, indirect payment or other consideration in connection with, or in relation to, or in discharge of, its obligations under the contract.

10.4 The Consultant and its staff shall maintain professional secrecy, for the duration of the contract and after completion thereof. In this connection, except with the prior written consent of the Contracting Authority, neither the Consultant nor the personnel employed or engaged by it shall at any time communicate to any person or entity any confidential information disclosed to them or discovered by them, or make public any information as to the recommendations formulated in the course of or as a result of the services. Furthermore, they shall not make any use prejudicial to the Contracting Authority, of information supplied to them and of the results of studies, tests and research carried out in the course and for the purpose of performing the contract.

10.5 The execution of the contract shall not give rise to unusual commercial expenses. If such unusual commercial expenses emerge, the contract will be terminated. Unusual commercial expenses are commissions not mentioned in the contract or not stemming from a properly concluded contract referring to the contract, commissions not paid in return for any actual and legitimate service, commissions remitted to a tax haven, commissions paid to a recipient who is not clearly identified or commission paid to a company which has every appearance of being a front company.
10.6 The Consultant shall supply to the Contracting Authority on request supporting evidence regarding the conditions in which the contract is being executed. The Contracting Authority may carry out whatever documentary or on-the-spot checks it deems necessary to find evidence in case of suspected unusual commercial expenses.

11 Conflict of interest

11.1 The Consultant shall take all necessary measures to prevent or end any situation that could compromise the impartial and objective performance of the Contract. Such conflict of interests could arise in particular as a result of economic interest, political or national affinity, family or emotional ties, or any other relevant connection or shared interest. Any conflict of interests which could arise during performance of the Contract must be notified in writing to the Contracting Authority without delay.
11.2 The Consultant shall refrain from any contact which would compromise its independence or that of its personnel. If the Consultant fails to maintain such independence, the Contracting Authority may, without prejudice to compensation for any damage which it may have suffered on this account, terminate the contract forthwith, without giving formal notice thereof.

11.3 The Consultant shall after the conclusion or termination of the contract, limit its role in connection with the project to the provision of the services. 

11.4 Civil servants and other agents of the public administration of the Montenegro, regardless of their administrative situation, shall not be recruited as experts in contracts financed by the EC in the Montenegro unless the prior written approval has been granted by the Contracting Authority.
11.5 The Consultant and anyone working under its authority or control in the performance of the contract or on any other activity shall be excluded from access to EC financing available under the same project.

12 Administrative and financial penalties

12.1 Consultants, who have been found to have seriously failed to meet their contractual obligations, shall be subject to financial penalties representing 10% of the total value of the Contract.  

13 Indemnification

13.1 At its own expense, the Consultant shall indemnify, protect and defend, the Contracting Authority, its agents and employees, from and against all actions, claims, losses or damage arising from any act or omission by the Consultant in the performance of the services, including any violation of any legal provisions, or rights of third parties, in respect of patents, trade marks and other forms of intellectual property such as copyrights.

13.2 At its own expense, the Consultant shall indemnify, protect and defend the Contracting Authority, its agents and employees, from and against all actions, claims, losses or damages arising out of the Consultant's performance of the contract provided that:

a)
the Consultant is notified of such actions, claims, losses or damages not later than 30 days after the Contracting Authority becomes aware of them;

b)
the ceiling on the Consultant's liability to the Contracting Authority shall be limited to an amount equal to the contract value, and such ceiling shall not apply to any losses or damages caused to third parties by the Consultant or by the Consultant's wilful misconduct;

c)
the Consultant's liability shall be limited to actions, claims, losses or damages directly caused by such failure to perform its obligations under the contract and shall not include liability arising from unforeseeable occurrences incidental or indirectly consequential to such failure.

13.3 At its own expense, the Consultant shall, upon request of the Contracting Authority, remedy any defect in the performance of the services in the event of the Consultant's failure to perform its obligations under the contract.

13.4 The Consultant shall have no liability whatsoever for actions, claims, losses or damages occasioned by:

a)
the Contracting Authority omitting to act on any recommendation, or overriding any act, decision or recommendation, of the Consultant, or requiring the Consultant to implement a decision or recommendation with which the Consultant disagrees or on which it expresses a serious reservation; or

b)
the improper execution of the Consultant's instructions by agents, employees or independent Consultants of the Contracting Authority.

13.5 The Consultant shall remain responsible for any breach of its obligations under the contract for such period after the services have been performed as may be determined by the law governing the contract.

14 Medical, insurance and security arrangements

14.1 For the period of execution of the contract, the Consultant shall obtain medical insurance for itself and all other persons employed or contracted by it under the contract. The Contracting Authority shall be under no liability in respect of the medical expenses of the Consultant.

14.2 The Consultant shall take out and maintain a full indemnity insurance policy for a sum up to the higher of the maximum amount foreseen by the legislation of the Montenegro and the amount foreseen by the legislation of the Montenegro in which the Consultant has its headquarters and covering, during the period of execution of the contract, the following aspects:

a)
the Consultant's liability in respect of sickness or industrial accident affecting its employees, including the cost of repatriation on health grounds;

b)
loss of, or damage to, the Contracting Authority's equipment used to perform the contract;

c)
civil liability in the event of accidents caused to third parties or to the Contracting Authority and any employee of that Authority arising out of the performance of the contract.

d)
accidental death or permanent disability resulting from bodily injury incurred in connection with the contract; and

14.3 The Consultant shall also insure the personal effects of its employees, experts and their families located in the Montenegro against loss or damage.

14.4 The Consultant shall furnish proof of the insurance policy and of regular payment of premiums without delay whenever required to do so by the Contracting Authority or the Project Manager.

14.5 The Consultant shall put in place security measures for its employees, experts and their families located in the Montenegro commensurate with the physical danger facing them.

15 Intellectual and industrial property rights

15.1 All reports and data such as maps, diagrams, drawings, specifications, plans, statistics, calculations, databases, software and supporting records or materials acquired, compiled or prepared by the Consultant in the performance of the contract shall be the absolute property of the Contracting Authority unless otherwise specified. The Consultant shall, upon completion of the contract, deliver all such documents and data to the Contracting Authority. The Consultant may not retain copies of such documents and data and shall not use them for purposes unrelated to the contract without the prior written consent of the Contracting Authority.

15.2 The Consultant shall not publish articles relating to the services or refer to them when carrying out any services for others, or divulge information obtained from the Contracting Authority, without the prior written consent of the Contracting Authority.

15.3 Any results or rights thereon, including copyright and other intellectual or industrial property rights, obtained in performance of the Contract, shall be the absolute property of the Contracting Authority, which may use, publish, assign or transfer them as it sees fit, without geographical or other limitation, except where intellectual or industrial property rights already exist.
NATURE OF THE SERVICES

16 The scope of the services

16.1 The scope of the services is specified in Annex II.

16.2 Where the contract is for an advisory function for the benefit of the Contracting Authority and/or Project Manager in respect of all the technical aspects of the project which may arise out of its execution, the Consultant shall not have decision-making responsibility.

17 Personnel and equipment

17.1 The Consultant must inform the Contracting Authority of all personnel which the Consultant intends to use for the implementation of the contract. Annex II and/or Annex III shall specify the minimum level of training, qualifications and experience of the personnel and, where appropriate, the specialisation required. The Contracting Authority shall have the right to oppose the Consultant's choice of personnel.

17.2 All those working on the project with the approval of the Contracting Authority shall commence their duties on the date or within the period laid down in Annex II and/or Annex III, or, failing this, on the date or within the periods notified to the Consultant by the Contracting Authority or the Project Manager.

17.3 The Consultant shall adopt all measures necessary to provide and continue to provide its staff with the equipment and backup required to enable them to carry out their specified duties efficiently.

18 Replacement of personnel

The Consultant shall not make changes to the agreed personnel without the prior written approval of the Contracting Authority. 

18.1 Moreover, in the course of performance, and on the basis of a written and justified request, the Contracting Authority can ask for a replacement if it considers that a member of staff is inefficient or does not perform its duties under the contract. 

18.2 Where a member of staff must be replaced, the replacement must possess at least equivalent qualifications and experience. Where the Consultant is unable to provide a replacement with equivalent qualifications and/or experience, the Contracting Authority may either decide to terminate the contract, if the proper performance of it is jeopardised, or, if it considers that this is not the case, accept the replacement, provided that the fees of the latter are renegotiated to reflect the appropriate remuneration level. 

18.3 Additional costs incurred by the replacement of staff are the responsibility of the Consultant

19 Trainees

19.1 If required in the terms of reference, the Consultant shall provide training for the period of execution of the contract for trainees assigned to it by the Contracting Authority under the terms of the contract.

19.2 Instruction by the Consultant of such trainees shall not confer on them the status of employees of the Consultant. However, they must comply with the Consultant's instructions, and with the provisions of the general obligations, as if they were employees of the Consultant. 

19.3 Unless otherwise provided in the contract, remuneration for trainees and travel, accommodation and all other expenses incurred by the trainees, shall be borne by the Contracting Authority.

19.4 The Consultant shall report at quarterly intervals to the Contracting Authority on the training assignment. Immediately prior to the end of the period of execution of the contract, the Consultant shall draw up a report on the result of the training and an assessment of the qualifications obtained by the trainees with a view to their future employment. 

PERFORMANCE OF THE CONTRACT

20 Delays in performance

20.1 If the Consultant does not perform the services within the period of execution specified in the contract, the Contracting Authority shall, without formal notice and without prejudice to its other remedies under the contract, be entitled to liquidated damages for every day, or part thereof, which shall elapse between the end of the period of execution specified in the contract and the actual end of the period of execution.

20.2    The daily rate for liquidated damages is equal to 1% per day of the value of the contract to a maximum of 15% of the total value of the contract.

20.3 If these liquidated damages exceed more than 15% of the contract value, the Contracting Authority may, after giving notice to the Consultant:

a)
terminate the contract; and

b)
complete the services at the Consultant's own expense.

21 Amendment of the contract

21.1 Substantial modifications to the contract, must be made by means of an addendum .If the request for an amendment comes from the Consultant, the latter must submit such a request to the Contracting Authority at least 30 days before the amendment is intended to enter into force, except in cases which are duly substantiated by the Consultant and accepted by the Contracting Authority.

Prior to any administrative order for variation, the Project Manager shall notify the Consultant of the nature and form of such variation. Where a variation is necessitate by a default or breach of contract by the Consultant, any additional cost attributable to such variation shall be borne by the Consultant.
21.2 On receipt of the administrative order requesting the variation, the Consultant shall proceed to carry out the variation and be bound by these General Conditions in so doing as if such variation were stated in the contract.

21.3 No amendment shall be made retroactively. Any change to the contract which has not been made in the form of an administrative order or an addendum shall be considered null and void.

22 Working hours

The days and hours of work of the Consultant or the Consultant’s personnel in the Montenegro shall be fixed on the basis of the laws, regulations and customs of the Montenegro and the requirements of the services.

23 Interim (if any) and final reports

23.1 The Consultant must draw up interim reports and a final report during the period of execution of the contract. The format of such reports is as notified to the Consultant by the Project Manager during the period of execution of the Contract.

23.2 Immediately prior to the end of the period of execution of the contract, the Consultant shall draw up a final progress report together which must include, if appropriate, a critical study of any major problems which may have arisen during the performance of the contract.

23.3 This final progress report shall be forwarded to the Project Manager not later than 60 days after the end of the period of execution of the contract. Such report shall not bind the Contracting Authority.

23.4 Where the contract is performed in phases, the execution of each phase shall give rise to the preparation of a final progress report by the Consultant.

24 Approval of reports and documents

24.1 The approval by the Contracting Authority of reports and documents drawn up and forwarded by the Consultant shall certify that they comply with the terms of the contract.

24.2 The Contracting Authority shall, within 45 days of receipt, notify the Consultant of its decision concerning the documents or reports received by it, giving reasons should it reject the reports or documents, or request amendments.  For the final progress report, the time limit is extended to 60 days.  If the Contracting Authority does not give any comments on the documents or reports within the time limit, the Consultant may request written acceptance of them.  The documents or reports shall be deemed to have been approved by the Contracting Authority if it does not expressly inform the Consultant of any comments within 45 days of the receipt of this written request.

24.3 Where a report or document is approved by the Contracting Authority subject to amendments to be made by the Consultant, the Contracting Authority shall, prescribe a period for making the amendments requested.

24.4 Where the final progress report is not approved, the dispute settlement procedure is automatically invoked.

24.5 Where the contract is performed in phases, the execution of each phase shall be subject to the approval, by the Contracting Authority, of the preceding phase except where the phases are carried out concurrently.

PAYMENTS & DEBT RECOVERY
25 Payment and interest on late payment

The Contracting Authority will make payments to the Consultant in the following manner:

· a pre-financing payment up to 60 % of the contract value stated in Article 3 of the Special Conditions within 15 days of receipt by the Contracting Authority of the Contract signed by both parties, of a request for the pre-financing;
· the balance of the contract value stated within 45 days of the Contracting Authority receiving a final invoice accompanied by the final progress report, subject to approval of that report.
25.1  Payments due from the Contracting Authority shall be made into the bank account notified by the Consultant in accordance with Financial Identification Form (to be submitted by awarded tenderers). 

25.2 The Contracting Authority will make payments in euro, in accordance with the Special Conditions. 

25.3 Payment of the final balance shall be subject to performance by the Consultant of all its obligations relating to the execution of all phases or parts of the services and to the approval by the Contracting Authority of the final phase or part of the services. Final payment shall be made only after the final progress report and a final statement, identified as such, shall have been submitted by the Consultant and approved as satisfactory by the Contracting Authority.

25.4 If any of the following events occurs and persists, the Contracting Authority may, by written notice to the Consultant, suspend in whole or in part, payments due to the Consultant under the Contract:

a)
the Consultant defaults in the execution of the contract;

b)
any other condition for which the Consultant is responsible under the contract and which, in the opinion of the Contracting Authority, interferes, or threatens to interfere, with the successful completion of the project or the contract;
25.5 All payments made by the Contracting Authority into the bank account specified in the contract will have liberating effect.

26 Recovery of debts from the Consultant

26.1 The Consultant shall repay any amounts paid in excess of the final certified value due to theContracting Authority within 5 days of receiving a request to do so.

26.2 Should the Consultant fails to make repayment within the above deadline, the Contracting Authority  may increase the amounts due by adding interest at official rates in the Montenegro.
26.3 Bank charges arising from the repayment of amounts due to the Contracting Authority shall be borne entirely by the Consultant.

27 Revision of prices

Contracts shall be at fixed prices which shall not be revised.
BREACH OF CONTRACT AND TERMINATION

28 Breach of contract

28.1 Either party commits a breach of contract where it fails to discharge any of its obligations under the contract.

29 Suspension of the contract

29.1 Where the award procedure or performance of the contract is vitiated by substantial errors or irregularities or by fraud, the Contracting Authority shall suspend performance of the contract.

30 Termination by the Contracting Authority

30.1 Termination shall be without prejudice to any other rights or powers under the contract of the Contracting Authority and the Consultant.

30.2 The Contracting Authority shall not be obliged to make any further payments to the Consultant until the services are completed, whereupon the Contracting Authority shall be entitled to recover from the Consultant the extra costs, if any, of completing the services, or shall pay any balance due to the Consultant.

31 Termination by the Consultant

31.1 The Consultant may, after giving 14 days notice to the Contracting Authority, terminate the contract if the Contracting Authority:

a)
fails to pay the Consultant the amounts due under any certificate of the Project Manager after the expiry of the time limit stated in Article 24; or
b)
consistently fails to meet its obligations after repeated reminders; or

c)
suspends the progress of the services or any part thereof for more than 90 days for reasons not specified in the contract, or not due to the Consultant's default.

31.2 Such termination shall be without prejudice to any other rights of the Contracting Authority or the Consultant acquired under the contract.

31.3 In the event of such termination, the Contracting Authority shall pay the Consultant for any loss or injury the Consultant may have suffered. 

32 Force majeure

32.1
Neither Party shall be considered to be in default or in breach of its obligations under the contract if the performance of such obligations is prevented by any event of force majeure arising after the date of notification of award or the date when the contract becomes effective, whichever is the earlier.
32.2
For the purposes of this Article, the term "force majeure" means acts of God, strikes, lock-outs or other industrial disturbances, acts of the public enemy, wars whether declared or not, blockades, insurrection, riots, epidemics, landslides, earthquakes, storms, lightning, floods, washouts, civil disturbances, explosions and any other similar unforeseeable events which are beyond the Parties' control and cannot be overcome by due diligence.

33
Death

33.1
Where the Consultant is a natural person, the contract shall be automatically terminated if that person dies. However, the Contracting Authority shall examine any proposal made by the heirs or beneficiaries if they have notified their wish to continue the contract. The decision of the Contracting Authority shall be notified to those concerned within 30 days of receipt of such proposal.
33.2
Where the Consultant consists of a number of natural persons and one or more of them die, a report shall be agreed between the Parties on the progress of the contract, and the Contracting Authority shall decide whether to terminate or continue the contract in accordance with the undertaking given by the survivors and by the heirs or beneficiaries, as the case may be.

33.3
In the cases provided for in the above articles, persons offering to continue to perform the contract shall notify the Contracting Authority thereof within 15 days of the date of decease.

33.4
Such persons shall be jointly and severally liable for the proper execution of the contract to the same extent as the original Consultant. 

SETTLEMENT OF DISPUTES

34      Settlement of disputes

34.1    The Contracting Authority and the Consultant shall make every effort to settle amicably any dispute relating to the contract which may arise between them, or between the Project Manager and the Consultant.
34.2 Once a dispute has arisen, the parties to this contract shall notify each other in writing of their positions on the dispute as well as of any solution which they envisage possible. If either of the parties to this contract deems it useful, the parties shall meet and try to settle the dispute. Each party shall respond to a request for amicable settlement within 30 days of such request. The period to reach an amicable settlement shall be 120 days from the date of the request. Should the attempt to reach an amicable settlement be unsuccessful or should a party not respond in time to any requests for settlement, each party shall be free to proceed to the next stage in reaching a settlement by notifying the other party.

34.3 In the absence of an amicable settlement, the parties may agree to the settlement of the dispute by conciliation by the CBC Programme.  If no settlement is achieved within 120 days of the start of the conciliation process, each party to the contract has the right to proceed to the next stage in the dispute settlement procedure.

34.4   In the absence of an amicable settlement or settlement by conciliation within 120 days of the start of one of these procedures, each party may refer the dispute to either the decision of a national jurisdiction or arbitration according to the law of the Montenegro
Any other conditions will be tailored according to the specific needs of each project.
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